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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anended (33
U S C 8901, et seq.), herein referred to as the “Act.” The
hearing was held on February 23, 2001 in Christiansted, St.
Croix, US. Virgin lslands, at which tine all parties were given
the opportunity to present evidence and oral arguments. Post-
hearing briefs were not requested herein. The follow ng
references wll be wused: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Adnm nistration
Law Judge, CX for a Claimant’s exhibit, JX for a Joint Exhibit



and RX for an Enployer’s exhibit. This decision is being
rendered after having given full consideration to the entire
record.
Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and t he Enpl oyer were in an enpl oyee- enpl oyer
relationship at the relevant tines.

3. On May 24, 1994, Claimant suffered an injury in the
course and scope of his enploynent.

4. Cl ai nant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and t he
Empl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on June 14,
1999.

7. The applicabl e average weekly wage is $479. 56.

8. The Enpl oyer voluntarily and wi thout an award has pai d
tenporary total conpensation for various periods of tine, for a
total of $93,396.13. Medi cal benefits thus far total
$14, 794. 87.

The unresolved issues in this proceeding are:

1. Whet her Claimant’s current condition is causally
related to his maritime injury.

2. If so, the nature and extent of his disability.

3. The date of his maxi num medi cal inprovenent.

4. Entitlement to an award of nedical benefits and

i nterest on any unpaid conpensation benefits.

5. Entitlement to an attorneys’ fee and rei nbursenent of
litigation expenses.



Post - heari ng evidence has been admtted as:

Exhi bit No. Item Filing
Dat e
CX 2 Attorneys’ fee petition and 03/07/01

item zed litigation expenses

The record was closed on March 7, 2001, as no further
docunments were fil ed.

Sunmary of the Evidence

Servio A. Fernandez (“Clainmant” herein), forty (40) years
of age, who was born and raised in Santo Dom ngo, the Doni nican
Republic, and who has lived, at various tines, in New York and
Puerto Rico, and who has lived in the US. Virgin Island for
el even (11) years or so, left school in the third year of high
school or secondary school, at age 23; he can read and wite in
Spani sh but can understand sonme English but cannot write inthis
| anguage. Claimant’s enploynment is that primarily of manual
| abor and he began working in 1993 as a |aborer for Balfour
Beatty, Inc. (“Enployer”) on the construction of the pier at
Fredericksted in the western part of St. Croix, a pier adjoining
and extending into navigable waters. Cl ai mant perfornmed a
myriad of duties primarily assisting the skilled workers who
wer e doi ng the actual construction work, Claimant renmarking that
he had to carry jackhamers, crane cenent, etc., from place to
pl ace as needed by the workers. (TR 43-44; JX 14 at 4-31)

On May 4, 1994 Cl ai mant was wor ki ng on navi gabl e waters from
a small barge and was in the process of “knocking down the old
pier.” He and a co-worker were working on a work platform when
a sudden gust of seawave overturned the platform and Cl ai mant
was thrown in the water, severely injuring his | ow back and | eft
|l eg. The pain worsened and, about four hours |ater, Claimant
went to the hospital where he was exam ned by a doctor whose
nanme he did not know. He returned to work the next day and
apparently a dispute arose as to whether Claimant coul d perform
his duties as a | aborer; he asked to be allowed to work in an
area where he “could be standing” but he was asked to sign a
statenment that he was refusing to work, and Claimant refused to
sign the statenment, “and that was it.” He has not returned to
work for the Enpl oyer since May 25, 1994. (JX 14 at 31-33)

Cl ai mant has been either treated or exam ned by Dr. Walter
J.M Pedersen, Dr. Nathan Rifkinson, Dr. Charles A. Payne and
Dr. Aaron Mercardo. He has not been able to work steadily in
the intervening years because of his back and |eg pain but he
has been able to do sonme painting for “a conpany supposedly
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after (that) with friends in order for (him... to earn sone
noney.” He worked for that conpany | ast year for two weeks but,
according to Claimnt, “They left” the island. The painting
i nvol ved a communi cation building and he was paid cash at the
rate of $8.00 per hour. He did not have to clinb any | adders
during those two weeks and he does sone of the househol d cooki ng
in view of his past work in a restaurant. He also has “a | ot of
chi ckens” and he feeds them He al so hel ps out around and
inside his home as long as he can physically do it. He has
| ooked for work but no one will hire himbecause of his physical
restrictions and his inability to speak or wite in the English
| anguage. He has | ooked for work at the St. Croix airport, and
at the Hess O Refinery, at various hotels and nmany ot her
pl aces. He has filled out a nunber of enploynment applications
but these efforts have produced “negative results.” (TR 44-51

JX 14 at 33-44)

Claimant’ s condition is slowy inproving and he is now abl e

to walk. In view of his age he would like to return to work and
he wants to be retrained for easier work that he can do so that
he can support his famly. Claimant testified that he was

truthful in his answers to Dr. Pedersen but when he went to see
the last doctor, Dr. Rifkinson, Claimant admtted that he
“use(d) evasive maneuvers because they used to treat us pretty
harsh, me and ny wife. And they used to tell us to keep qui et,
| am the doctor.” If any doctor recomends surgery for the
Claimant, he “will go at once” because he has “a | ot of pains
that | have suffered a lot.” He no |onger has physical therapy
because “it was cut from (me?) at once,” although that therapy
i nproved his condition. He still does sone of the reconmended
exerci ses at honme. (JX 14 at 44-62)

On the basis of the totality of this record and having
observed t he denmeanor and heard the testimony of a nost credible
Claimant, | nake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nmedical exam ner. Banks v. Chicago Grain
Trimrers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, I|ncorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Cui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shi pyards, Inc., 8 BRBS 698 (1978); Sargent
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v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that aclaimcones withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nal ady and
hi s enploynent activities as it does to any other aspect of a
claim™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D. C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant ' s
uncontradicted credible testinony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirement that a claimof injury nust be nade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Supreme Court has hel d t hat

“l[a] prinma facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynent." United States | ndus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wbrkers' Conpensation Prograns, u.’s. Dep t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,

627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical inmpairment is plainly insufficient to shift the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'

Conpensation Progranms, U.S. Departnment of Labor, 455 U S. 608,
102 S. Ct. 1318 (1982), revig Riley v. U S. Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimant establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
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the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi tions. Kier, supra; Parsons Corp. of California wv.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wirks Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
faci e clai munder Section 20(a) and that Court has i ssued a nobst
significant decision in Bath Iron Wirks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F.3d at 56, 31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OACP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim“in
t he absence of substantial evidence to the contrary.” 33 U.S.C
8§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
t he Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, OANCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anerican Grain Trimers, Inc. v. OACP
181 F.3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kell ey
v. Dep’'t of the Army/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, |Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirm ng the finding that the Section
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20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
conditi ons exi sted which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janmes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between clainmnt's harmand his enpl oynent,
t he presunption no | onger controls, and the issue of causation
must be resolved on the whol e body of proof. See, e.g., Leone
v. Sealand Term nal Corp., 19 BRBS 100 (1986).

The Board has held that credi ble conplaints of subjective
synptons and pain can be sufficient to establish the el enent of
physi cal harmnecessary for a prinma facie case for Section 20(a)
i nvocati on. See Syl vester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statements
to establish that he experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Conmmerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the <clear weight of the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs |lce
Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirenent nmeans is that the
enpl oyer nust offer evidence which negates the connection
bet ween the alleged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testinmony did not conpletely rule out the role of the
enpl oynment injury in contributing to the back injury. See also
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Cairns v. Matson Term nals, Inc., 21 BRBS 299 (1988) (nedica
expert opinion which did entirely attribute the enployee’'s
condition to non-wor k-r el at ed factors was nonet hel ess
insufficient to rebut the presunption where the expert
equi vocat ed sonewhat on causation el sewhere in his testinony).
Where the enpl oyer/carrier can offer testinony which conpletely
severs the causal Ilink, the presunption is rebutted. See
Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 94
(1988) (nedical testinmony that claimant’s pul nonary probl ens are
consistent with cigarette snmoki ng rather than asbhestos exposure
sufficient to rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renmoved from the cl ai mant
and renoved shortly after his enploynment began). Factual issues
conme in to play only in the enployee’'s establishment of the
prima facie el ements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
empl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir
1968), cert. denied, 395 U.S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Greenw ch
Collieries, 512 U.S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evidence after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conpany of North Anerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U S. 909, 113 S. Ct. 1264 (1993); Obert



v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequi voca
testimony of a physician that no relationship exists between an
injury and a claimnt’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Taconma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in weighing and eval uating all of
t he record evidence, may pl ace greater wei ght on the opi ni ons of
t he enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anps v. Director, OANCP, 153 F.3d 1051 (9"
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9th Cir.
1999).

In the case sub judice, Clainmant alleges that the harmto
his bodily frame, i.e., his lunbar and left |eg problens,
resulted fromhis May 24, 1994 accident while in the course of
his maritime enploynment with the Enployer. The Enpl oyer has
i ntroduced no evi dence severing the connecti on between such harm
and Claimant's maritinme enploynent. Thus, Claimant has
established a prima facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

I njury

The term"injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupational
di sease or infection as arises naturally out of such enpl oynment
or as naturally or wunavoidably results from such accidental
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Progranms, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. U'S. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Company, 22 BRBS 376 (1989) (Decision and Order on Renand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynent-rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
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an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); I ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The term injury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WMATA, 21 BRBS
248 (1988).

This cl osed record concl usively establishes, and | so find
and concl ude, that Cl aimnt sustained injuries to his |ow back
and left leg in the course of his maritine enpl oynent on May 24,
1994, that the Enployer had tinely notice of such injury,
aut hori zed certain nedical care and treatnent and paid Cl ai mant
certain conpensation benefits and that Claimant tinely filed for
benefits once a di spute arose between the parties. 1In fact, the
principal issue is the nature and extent of Claimnt’s
disability, an issue | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econoni c
concept based upon a medical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.M. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition alone. Nar del | a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynent for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
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presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978) . However, once claimnt has established that he is
unable to return to his fornmer enploynent because of a work-
related i njury or occupational di sease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (CGulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anmerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
VWil e Claimnt generally need not show that he has tried to
obtain enploynent, Shell v. Tel edyne Mvible Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynment is shown. W1Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

In the case at bar Claimant’s nedical records reflect that
his July 19, 1995 and May 24, 1994 x-rays were read by the
radi ol ogi sts as showing a herniated disc at the L5-S1 |evel on
the right side and a bulging disc at the L3-L4 |evel and L4-L5
di scs with wi debased posterior protrusion. (JX B)

Cl ai mant’ s nedi cal problenms were initially summari zed i nthe
Novenmber 29, 1994 report to the Ofice of Workers’ Conpensati on
Progranms wherein Dr. Nathan Rifkinson states as follows (JX 3):

“On May 20, 1994 the patient was working with a jack-hamrer
when he slipped and fell on a | arge pl ank whi ch was subnmerged in
wat er while working at a pier. He developed i mediate pain in
the | ower back and several hours later sonme pain in the left
| ower extremty. He went to the physician in the energency room
and had x-rays taken, but he does not know the results. Three
days later the patient was sent back to work on a trial basis
but he | asted a week and then stopped because of increased pain
in the | ower back and in the left |ower extremty. The patient
visited Dr. Pedersen who sent the patient for physiotherapy for
t hree weeks. At present he continues having some |ow back
di sconfort. Walking and standi ng are quite confortabl e although
he is not conpletely free of disconfort. Sitting is his worse
position since it is then that he feels nost disconfort in the
[umbar region and at times in the left |ower extremty.
However, the patient states he is feeling nuch better than after
the early weeks of his injury. He thinks that his relative
inactivity is responsible for his inprovenent. He states that
he would like to try some |light work...
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“1 mpr essi on: 1) Lumbar nyositis, by history.

2) Periodic radiculitis of the Ileft |ower
extremty, possibly due to a herniated disc,
but we need corroboration with an MRI study
of the | unbar area.

3) After the studies are done, | would like to
see both the CT scan and the MRl filns. The
patient brought no x-rays or other films to
the office.

“The patient may seek light work which does not require
forward bending at the wai st or heavy lifting.

“The history as described can be assuned to be the cause of
the patient’s synptons at this tine.

“After seeing the MRI and the CT filnms | would be in a
better position to express nore definite diagnoses.”

Dr. Charles A. Payne, a neurol ogist, exam ned Cl ai mant at
the Carrier’s request and the doctor sent the following letter
to the Carrier on May 7, 1998 (JX 5):

“CHI EF COMPLAI NT:
Low back pain
“Hl STORY OF THE PRESENT | LLNESS:

This 37 year old mal e descri bed having fallen while on the
job injuring his low back on May 20, 1994. He was initially
seen by Dr. Walter Pedersen, orthopedi st, who ordered CT scan of
t he lunbar spine and referred himto Ms. Schuster for physical
t her apy.

The CT scan was reported on July 21, 1994 as “slight L3
protrusion, lunmbar CT otherw se negative.” The reports from Ms.
Schuster’s rehabilitation service dated August 15, Septenber 30,
and August 31, 1994 was supplied and are a matter of record.
Also available were reports from Dr. Nathan Rifkinson
neur osurgeon, dated Novenber 29, 1994 and Dr. Hi ram Mercado
al so neurosurgeon, dated November 14, 1995 and May 22, 1996.
There were also reports from Douglas W Menzies, chiropractor
dat ed February 25, and May 15, 1995...~

Dr. Payne, after his review of Claimnt’s nedical records

and diagnostic tests and after the physical exam nation
concluded as follows (1d.):
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“1 MPRESSI ON

Pai nful | ow back syndrome with history of di scogenic di sease
by i magi ng.

“ SUMVARY

Because of the lack of specific nedical treatnent over
al nost the past two years except for routine office visits, for
rating purposes, it can be said that the Cl ai mant has reached
maxi mum medi cal benefit. 1In nmy professional judgnment, he is not
a candi date for surgery at the present tine.

Using the criteria of the Guides to the Eval uation of
Permanent I npairnment of the American Medical Association,
Edition four, the | ow back syndronme with di scogenic disease is
considered a 7% whole person inpairnment,” according to the
doct or.

Dr. Rifkinson sent the followng letter to Claimnt’s
attorney on Septenmber 11, 1999 (JX 3):

“M. Servio Fernandez was first seen in our office on
Novenmber 29, 1994 as described in nmy report of that date, which
you state that you have in your possession, | have not seen him
since that date until to-day.

“My inpression at the time (11/29/94) was that M. Fernandez
had a |unmbar nyositis and a possible herniated |unbar disc,
whi ch was reported by CT as a mld protrusion of the disc at the
L3-L4 interspace. However, | suggested that we needed
corroboration with a lunmbar MRl study. Also that the patient
should not do any work that required bending at the waist or
heavy lifting.

“Today, M. Fernandez states that he has not worked since
his injury sustained on May 20, 1994. He states that he has not
had any pain in the left |ower extremty since two years ago
after physiotherapy sessions, but he has |ow back disconfort
when he drives or sits too long. He has no pain when wal ki ng on
| evel ground. At times the plantar surface of his left foot
feels nunb. Periodically, he has sonme cervical disconfort, but
he has no radiation of pain to the upper extremties.

“NEUROLOGI CAL EXAM NATI ON:
The patient is well devel oped and sl ender.
The gait is normal.

Forward bending is 90 degrees.
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He wal ks well on heels and toes.

The knee and ankle jerks are normal .

The dorsiflexor strength is adequate bilaterally.
Ri ght-straight-leg raising is 85 degrees.

Left-straight-leg raising is 80 degrees wth slight
di sconfort in the inferior portion of his |left buttock.

The neck is supple.
There is mld tenderness of the cervical nuscles.
There is no Hof fman sign.
The Lehrmtte’s sign is negative.
The biceps and triceps reflexes are within normal limts.
MRl done on May 23, 1997 reports a herniated disc at the
L5-S1 interspace and bul ging discs at the L3-L4 and L5-S1
i nt er spaces.

“1 MPRESSI ON
1 - Myositis, mld, periodic.

2 - No radiculitis at present except for occasional
nunbness of the plantar surface of his left foot.

3 - Herniated disc at the L5-S1 |level as reported in M.

4 - Herniated disc, lunmbar in rem ssion, at present.
“There is no indication for surgery at this tinme, but M.
Fernandez shoul d avoi d occupations requiring forward bendi ng or
heavy lifting,” according to the doctor.

The Carrier has referred Claimant for a vocationa
assessnent by its expert, Enrique Rossy, and M. Rossy sent the
following letter on April 27, 1998 to the Carrier (JX 6):

VOCATI ONAL ASSESSMENT REPORT

ASS| GNIVENT:

This case was referred to Rosa Brown and Associates, Inc.,
d.b.a. Disability Managenent Services on April 3, 1998 for a
Vocational Assessnent Report and to update the nedical records.
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Enri que Rossy, our Disability Counselor, was assigned to the
case.

| DENTI FYI NG DATA:

Thi s Counsel or conducted the Initial Intervieww th the Clai mant
on April 24, 1998. Prior to this interview, this counsel or
contacted the client’'s attorney, Thomas H. Hart, to get his
aut hori zati on. M. Fernandez is a 37 year old Dom nican mal e
who lives in a rural neighborhood in Fredericksted, St. Croix.
The client has been living for 9 years in the United States,
Puerto Rico and St. Croix. He is not married but lives with M.
Ana C. Morales. The client is 5 ft 8 inches tall and his actual
wei ght is 138 | bs.

This interview took place in Fredericksted’'s Pier since M.
Fernandez denonstrated sone resistance to a home visit. The
client was acconpanied by Ms. Morales. Most of the questions
asked by this counsel or were answered by both M. Fernandez and
Ms. Morales in a very polite and cooperative way. The client
stated that his health condition is good even though he stil
has back and neck pains. The client has not worked since the
day of the accident.

“MEDI CAL | NFORMATI ON:

M. Fernandez stated that “on” (?) May 20, 1994, while working
at Frederistead’s Pier, a sea wave hit himmaking himfall into
a large plank subrmerged in the water. After the fall he
strai ned his back significantly as the rough sea hit him back
and forth. Several physicians have treated M. Fernandez, due
to his |low back condition. The physicians include Dr. Walter
J. M Peder sen (Ort hopedi st), Dr . Dougl as W Menzi e
(Chiropractor), and Dr, H ram Mercado (Neurosurgeon). \Y/ g
Fernandez al so recei ved physical therapy by Angela Schuster.

On August 1994, M. Fernandez began physical therapy with Angel a
Schuster. On a report nmade by Ms. Schuster on August 15", she
stated that the patient’s potential to achieve the established
rehabilitation goal was good. However, on August 31st she
reported that the patient’s primary synmptons had changed from
pain to increasing pain in the |ower back, which by Septenber
30th turned i nto severe pain, according to Ms. Schuster’s report.

On  Novenber 14, 1995, the <client was evaluated by the
Neur osurgeon, Dr. Hiram Mercado, who stated that “there is no
evi dence of radicular entrapnent, no neurol ogical deficit into
(sic) account for neurosurgical procedures. He should receive
rehabilitation program | ooking for a light work which do (sic)
not require forward bending or heavy lifting.”
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On February 24, 1995 the Chiropractor, Douglas Menzies, stated
that there had been significant inprovenent with treatnment and
that the patient feels that he was on his way to recovery. He
also estimted that the MM would be reached within five to
seven nont hs.

Qur Medical Questionnaire was sent to be conpleted to the
Ot hopedi st Dr . Walter J. M Peder sen. The conpl eted
guestionnaire, conpleted on April 22, 1998, stated that the
client (sic) present diagnosis of L5-S Right Herniated Di sc. L4-
5; L3-4 Bulging Disc. Dr. Pedersen stated that due to the
presence of a slipped disc in his lower back, a surgical
intervention was needed. He did not calculate a disability
rating.

Regarding lifting, he said that the patient can |ift fromO to
10 pounds occasionally, and the maxi numtinme he can be standi ng
is from 0-2 hours, walking from 0-2 hour, sitting from 0-2

explaining that the <client has restrictions for bending,
clinmbing, squatting, running and junping. Regarding a projected

return to work dated, Dr. Pedersen stated that it 1is
undet er m ned because the patient requires surgery. (Enclosed Dr.
Wal ter Pedersen conpleted questionnaire). Dr. Pedersen also
filled out A Physical Capacities Evaluation form where he

comments that the patient has untreated |unbar disc herniation
which limts his ability to do any type of work. According to
Dr. Pedersen, M. Fernandez has not reached M M. and is not
released to return to work. An interview with Dr. Pedersen was
not possi bl e because the day this counselor was in St. Croix,
Dr. Pedersen was behind his schedule and did not have tine to
see this consultant.

We al so submtted a nedical questionnaire to the Chiropractor
Dougl as Menzi es. By the tinme this report was done we had not
recei ved the conpl eted questionnaire.

When interviewed, M. Fernandez stated that he is only taking
Tyl enol for his pain because he ‘doesn’'t believe in
medi cati ons.’ He also stated that the first nedications
prescribed by Dr. Pedersen affected his sleeping patterns and
made hi m paranoi d.

“ VOCATI ONAL ASSESSMENT:

M . Fernandez went up to second grade of elenentary school. He
reported that while living in the Domnican Republic, he
attended sone agronony classes at a private institute, however
he refers (sic) that he never got any degree or license.

Usi ng the description of duties presented by the client on his
| ast job, this consultant did a research using the Dictionary of
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Occupational Titles (D.O. T.) of the US. Departnment of Labor in
order to identify the job with its characteristics and skills.
His last job corresponds to Construction Wrker |1 (D OT.
#869.687-026). This is a sem -skilled job which is considered
heavy work with lifting 100 | bs. maxi mum This occupation could
require performng any conbination of duties on construction
projects, usually working in utility capacity, by transferring
from one task to another where demands require workers wth
vari ed experience and ability to work wi thout cl ose supervi sion.
This job requires leveling earth to fine grade specifications
usi ng pi ck and shovel. M xing concrete, snmoot hing and fi ni shing
freshly poured cenent or concrete, using float, trowel or ?7?7.
Erecti ng scaffol dings, shoring and braces. Performng a variety
of tasks involving dexterous use of hands and tools such as
denol i shing buildings, sawing |unber, dismantling fornms and
renovi ng projections fromconcrete.

Before his |ast job, M. Fernandez was working on his own as a
construction worker performng a variety of tasks such as brick
| ayi ng, painting, m xing concrete, marble or wood. This job is
consi dered also as a Construction Worker | by the D.OT.

M. Fernandez referred (sic) that in 1985 when he cane to Puerto
Rico, he worked with a photographer helping him with the
cl eaning of the studio and novi ng photographi c equi pnent.

When M. Fernandez was living in the Dom ni can Republic, he was
wor ki ng as a Farnmer on his own having both crops and |ivestock.
According to the D.O.T. this job (421.161-010) is considered a
skilled job with a heavy demand | evel.

“ CONCLUSI ONS:

VWhen M. Fernandez was interviewed he clearly stated that he
suffered from back and neck pain and that he could not work the
way he use (sic) to. He enphasi zed that he al ways worked and
that he would like to start working again if it was not because
of his condition. However, M. Fernandez also referred (sic)
t hat he spends his tinme breedi ng chickens and sow ng plants. He
al so stated that he can drive short distances and that he can be
standing for a while. This suggests that although M. Fernandez
is disabled to work as a construction worker, he could work
doing light or sedentary jobs where he can alternate sitting,

standi ng and wal ki ng. During the interview this consultant
observed M. Fernandez driving and wal ki ng wi thout any problem
To obtain the MMI. it is necessary that M. Fernandez will be

operated as recomended by Dr. Pedersen.
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“ RECOMMENDATI ONS:

1. Di scuss with the adjuster the possibility of coordinating
an MM with the purpose of improving the work
restrictions.”

M. Rossi sent the follow ng Labor Market Survey to the
Respondents’ attorney prior to the hearing (JX 10):

“ACTIVITIES

1/ 16/ 01

. Tel ephoned M. Christensen to obtain referral information.

1/ 23/ 01

. Revi ewed vi deo sent by Attorney Christensen.

1/ 24/ 01

. Tel ephoned M. Chri stensen.

1/ 30/ 01

. Received and reviewed Dr. Pedersen’s deposition and M.
Fernandez’ s nedi cal records.

2/ 5/ 01

. Tel ephoned M. Christensen to discuss the case.

2/ 12/ 01

. Performed I nternet research to obtain informtion about St.

Croi x potential enployers and tel ephone nunbers that would
be hel pful to conduct the LMS.

. Tel ephoned St. Croix Enploynment Office. Spoke to M. Ali
Abdul who agreed to fax us a |ist of current jobs avail abl e
on St. Croi X.

. Tel ephoned The St. Croix Avis and The VI Daily News to find
out if these newspapers could be bought in PR to check the
classified ads.

. Tel ephoned two private enpl oynment agencies in St. Croix to
verify jobs available. Both agencies referred (sic) that
they could not fax us a list of jobs available in St.
Cr oi X.
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2/ 13/ 01

. Read M. Fernandez’ and Ms. Mbrales’ deposition taken on
1/ 29/ 01.

. Tel ephoned Attorney Christiensen for further discussion of
t he case.

. Tel ephoned the V.I. Department of Labor to obtain
i nformati on about unenpl oynment in St. Croix.

2/ 14/ 01

. Tel ephoned several potential enployers to check if there

are job openings and verify salary information.
. Report preparation.

“Labor Mar ket Survey Results

We have identified a few jobs that we understand that M. Servio
Fernandez is capable of doing taking into consideration his
education, work experience, and physical capabilities. I n
identifying appropriate jobs we have used as a reference of M.
Fernandez capabilities and restrictions Dr. Nathan Rifkinson's
letter to M. Alkin, dated Septenmber 11, 1999 in which he stated
that M. Fernandez “should avoid occupations requiring forward
bendi ng and heavy lifting.” Heavy work involves occasionally
lifting more than 100 pounds. We also used Dr. Pedersen’s
deposition (6/28/00) in which he mentioned that based on a
report that he prepared for the Departnment of Labor on 11/21/97,
M. Fernandez can not |ift over 25 to 30 pounds.

Assunmi ng that Dr. Pedersen’s restriction of no lifting over 25

to 30 pounds is correct, we have identified several |ight jobs
that are currently available in St. Croix. Light work involves
occasional Ilifting a maximm of 20 pounds at a time wth
frequent lifting and/or carrying of objects weighting up to 10
pounds.
1. Wai t er (D.O.T. # 311.377-010)
2 Fast Food Worker (D.O.T. # 311.472-010)
3. Room At t endant (D.O.T. # 323.687-014)
1 Job Title: Fast Food Worker

Sal ary: $5.15 P/ H

Enmpl oyer: KFC, Fredericksted
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Assuni ng that M.
by Dr.
have
| evel
St.

Croi Xx.

Job Title:
Sal ary:

Enpl oyer:

Job Title:
Sal ary:

Enpl oyer:

Job Title:
Sal ary:

Enpl oyer:

Job Title:
Sal ary:

Enmpl oyer:

Job Title:
Sal ary:

Enmpl oyer:

Job Title:
Sal ary:

Enmpl oyer:

Job Title:
Sal ary:

Enmpl oyer:

Job Title:
Sal ary:

Enmpl oyer:

of physi cal
Medi um | evel

Wai t er
$4.65 P/ H
Avai | abl e through the Departnment of Labor

0718-2-99( 071- 8299)

Fast Food Wor ker 0417-2-00(041-7200)
$3.35 P/H, plus tips
Avai | abl e through the Departnment of Labor

Fast Food Wor ker
$5.15 P/ H
McDonal d’ s, Gol den Rock, Christiansted

Fast Food Worker
$5.15 P/ H
Pizza Hut, Villa La Rei ne Shopping Center

Wai ter 0074-2-00(007-4200)
$2.75 P/ H plus tips
Avai | abl e through the Departnment of Labor

Room Attendant 0452-2-00(045-2200)
$6. 00 P/ H
Avai | abl e through the Departnment of Labor

Room Attendant 0488-2-00(048-8200)
$6. 00 P/ H
Avai | abl e through the Departnment of Labor

Fast Food Wbr ker
$5.15 P/ H
McDonal d’ s, Sunshine Mall, Fredericksted

Fernandez shoul d avoid heavy lifting as stated

Ri f kinson on the letter sent to M. Alkon on 9/11/99, we
identified several jobs that are considered of a medium
strength and which are currently available in
work requires occasionally lifting a
maxi mum of fifty pounds at a tine with frequent

carrying of up to 25 pounds.

1.

2
3
4.
5

10.

Jani t or

Cook

Bus Per son

Machi ne Oper at or

Cl eaner 11

Job Title:

(D.O.T. # 282.664-010)
(D.O. T. # 313.374-010)
(D.O.T. # 311.677-018)
(D.O.T. # 619.685-062)
(D.O.T. # 919.687-014)
Cook 0056- 2- 00( 005- 6200)
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Sal ary: $6. 00 P/ H

Enpl oyer: Avai | abl e through the Departnment of Labor
11. Job Title: Cook 0215-2-00(021-5200)

Sal ary: $6. 00 P/ H

Enpl oyer: Avai | abl e through the Departnment of Labor
12. Job Title: Bus Person 0488- 2-00(048-8200)

Sal ary: $6. 00 P/ H

Enpl oyer: Avai | abl e through the Departnment of Labor
13. Job Title: Machi ne Oper at or 0593- 2-00(059-3200)

Sal ary: $6.00 - $5.60 P/ H

Enmpl oyer: Avai | abl e through the Departnment of Labor
14. Job Title: Jani t or 029- 2- 00( 029-8200)

Sal ary: $6.00 - $7.50 P/H

Enmpl oyer: Avai | abl e through the Departnment of Labor
15. Job Title: Car Cl eaner 0503- 2-00(062-0200)

Sal ary: $5.15 P/ H

Enmpl oyer: Avai | abl e through the Departnment of Labor

Dr. Payne reiterated his opinions at his February 16, 2001
deposition, the transcript of which is in evidence as JX C, and
the doctor’s CurriculumVitae is a part of that exhibit. | note
that the doctor is Board-Certified in psychiatry and Neurol ogy,
as well as in Clinical Neurophysiol ogy and the National Board of
Medi cal Exam ners.

M. Rossy reiterated his opinions at his February 16, 2001
deposition, the transcript of which is in evidence as JX 13.
However, M. Rossy’s Curriculum Vitae is not part of the
transcript and | note that his signature page does not contain
the usual initials signifying the professional and academ c
qualifications of the vocational counsel or. | also note that
M. Rossy’'s opinions, in response to intense cross-exam nation
by Claimnt’s counsel at pages 15-32 of JX 13, wavered on
Claimant’s transferrable skills and residual work capacity.

Ms. Ana Celia Morales, Claimant’s housemate, corroborated
Claimant’ s testinony as to his daily chronic back, neck and | eg
pain and she credibly testified at her January 29, 2001
deposition, the transcript of which is in evidence as JX 15.

Dr. Walter J. M Pedersen, Jr., Claimant’s treating
ort hopedi ¢ surgeon, was deposed on June 28, 2000 and the
transcript of his testinmony is in evidence as JX 12. Dr .

Pedersen, who first saw Clai mant in June of 1994, testified that
he took the usual social and enploynent history from Cl ai mant,
including the injury on May 20, 1994 at the Fredericksted Pier,
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that he reviewed Cl ai mant’ s di agnostic tests and nmedi cal records
in preparation for his deposition and that Claimnt’s several
| evel herniated discs are causally related to his work acci dent.

Dr. Pedersen forthrightly testified that Claimnt’'s disc
probl ens were treated conservatively with rest, nedication and
a back brace for support, that he saw Cl ai mant as needed for
foll owup, that Claimnt had physical therapy for a certain
period of time, that Claimnt could not return to work at his
former strenuous work as a |aborer, that he could do light to
noderate work as | ong as he |ifted nothing over 25 to 30 pounds,
infrequently lifted 10 to 15 pounds and avoi ded bendi ng and t hat
Cl ai mant reached maxi nrum nedi cal i nprovenent on Decenber 30
1997. The doctor |ast saw Cl ai mant on March 28, 2000. (JX 12
at 4-23)

Dr. Pedersen further opined that Clai mant was di sabl ed from
work as a construction | aborer, that Cl ai mant should get out of
t he house, do sone wal king or exercises to |linber his |unbar
area, that he should be retrained for other fields of endeavor
in view of his “limted educational background” and as “he’s
done not hi ng but manual | abor, so his (transferrable) skills are
very limted.” According to the doctor, “Retraining with the
| evel of education that he has is something that's |ess
strenuous would be certainly to his benefit.” (JX 12 at 23-30)

This Adm ni strative Law Judge, having reviewed the totality
of this closed record, finds and concludes that Clainmant has
established that he cannot return to work as a construction
| aborer. The burden thus rests upon the Enpl oyer to denonstrate
t he exi stence of suitable alternate enploynment in the area. |If
t he Enpl oyer does not carry this burden, Claimant is entitled to
a finding of total disability. American Stevedores, Inc. v.
Sal zano, 538 F.2d 933 (2d Cir. 1976); Southern v. Farners Export
Conpany, 17 BRBS 64 (1985). In the case at bar, the Enployer
did not submt probative and persuasive evidence as to the
avai lability of suitable alternate enploynment. See Pilkington
v. Sun Shipbuilding and Dry Dock Conmpany, 9 BRBS 473 (1978),
aff'd on reconsideration after remand, 14 BRBS 119 (1981). See
al so Bunbl e Bee Seafoods v. Director, OACP, 629 F.2d 1327 (9th
Cir. 1980). | therefore find Claimnt has a total disability,
as shall be discussed further bel ow

As summari zed above, all of the doctors are in agreenent
that Clai mant cannot return to work at his former job and the
Enpl oyer’ s vocational consultant, Enrique Rossy, essentially
stated that Claimnt was totally disabled as of April 27, 1998
(JX 6) and on the eve of trial submtted a Labor Market Survey
purporting to show fifteen (15) jobs as suitable for Clai mant.
(JX 10)
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However, | agree with Dr. Pedersen that Claimant with his
limted transferrable skills, limted educational ability and an
absolute | ack of know edge of English, sinply nust be retrained
for other fields. He certainly cannot work in any service
i ndustry job where he will be dealing with tourists and visitors
to the beautiful island of St. Croix. Thus, that elimnates
nost of the service jobs identified by M. Rossy and the
remai ni ng jobs are rejected because of the | ack of any specific
informati on about the duties of those jobs as a machine
operator, janitor or car cleaner or room attendant.

Whi |l e the vi deotape (JX 8) shows Cl ai mant engaged in certain
physi cal activities, it is well-settled that a Cl ai mrant need not
be totally bedridden to coll ect benefits under the Act and that
t he burden is on the Enpl oyer, when confronted with a claimfor
total disability benefits, to establish the availability of
sui tabl e alternate enpl oyment within Dr . Pedersen’s
restrictions, and herein the Enployer has not sustained its
burden, and I so find and concl ude.

| further find and conclude that Claimant's injury has
become pernmanent. A permanent disability is one which has
continued for a lengthy period and is of lasting or indefinite
duration, as distinguished from one in which recovery nerely
awai ts a normal healing period. General Dynam cs Corporation v.
Benefits Review Board, 565 F.2d 208 (2d Cir. 1977); Watson v.
Gulf Stevedore Corp., 400 F.2d 649 (5th Cir. 1968), cert.
denied, 394 U. S. 976 (1969); Seidel v. General Dynam cs Corp.,
22 BRBS 403, 407 (1989); Stevens v. Lockheed Shipbuilding Co.,
22 BRBS 155, 157 (1989); Trask v. Lockheed Shipbuilding and
Construction Conpany, 17 BRBS 56 (1985); Mason v. Bender Wel di ng

& Machine Co., 16 BRBS 307, 309 (1984). The traditional
approach for determ ning whether an injury is permanent or
tenporary is to ascertain the date of "maxinum nedical
i nprovenent . " The determ nation of when nmaxi rum nedical

i nprovenent is reached so that claimant's disability may be said
to be permanent is primarily a question of fact based on medi cal
evi dence. Lozada v. Director, OACP, 903 F.2d 168, 23 BRBS 78
(CRT) (2d Cir. 1990); Hite v. Dresser Gui berson Punping, 22 BRBS
87, 91 (1989); Care v. Washington Metropolitan Area Transit
Aut hority, 21 BRBS 248 (1988); Wayland v. More Dry Dock, 21
BRBS 177 (1988); Eckley v. Fibrex and Shi ppi ng Conpany, 21 BRBS
120 (1988); WIlliams v. General Dynamcs Corp., 10 BRBS 915
(1979).

The Benefits Revi ew Board has hel d that a determ nation t hat
claimant's disability is tenporary or permanent nay not be based
on a prognosis that claimant's condition may inprove and becone
stationary at sonme future tine. Meecke v. 1.S.0. Personne
Support Departnent, 10 BRBS 670 (1979). The Board has al so hel d
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that a disability need not be "eternal or everlasting” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes nmay be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood .
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Permanent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimant has al ready undergone
a | arge nunber of treatnments over a long period of time, Meecke
v. 1.S. 0O Personnel Support Departnment, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimant's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of clainmant's credible
conpl aints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent tota
disability may be nodified based on a change of condition
Watson v. Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabl ed if he has any
residual disability after reachi ng maxi nrum nedi cal inprovenent.
Lozada v. CGeneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Wirkers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).
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A disability is considered permanent as of the date
claimant’s condition reaches maxi num nedi cal inprovenent or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period. See
Wat son v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. denied. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of i nprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi mum nmedical inmprovement does not occur
until the treatnent is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994); Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi num medi cal inmprovenent has not been reached.
Kuhn v. Associ ated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); Wite v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nmem, 617 F.2d 292 (5th
Cir. 1982).

On the basis of the totality of the record, | find and
conclude that Claimnt reached maxi mum nedi cal inprovenent on
Decenber 30, 1997 and that he has been permanently and totally
di sabl ed from Decenber 31, 1997, according to the well-reasoned
opi nion of Dr. Pedersen. (JX 12)

Wth reference to Claimant’s residual work capacity, an
enpl oyer can establish suitable alternate enpl oynment by offering
an injured enmployee a light duty job which is tailored to the
enpl oyee's physical limtations, so long as the job is necessary
and claimant is capable of perform ng such work. Wl ker v. Sun
Shi pbuil ding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nmust cooperate with the enployer's re-enploynent
efforts and if enpl oyer establishes the availability of suitable
alternate job opportunities, the Adm nistrative Law Judge nust
consider claimant's willingness to work. Trans-State Dredging
v. Benefits Review Board, U.S. Departnent of Labor and Tarner
731 F.2d 199 (4th Cir. 1984); Roger's Term nal & Shi ppi ng Cor p.
v. Director, ONCP, 784 F.2d 687 (5th Cir. 1986). An enployee is
not entitled to total disability benefits merely because he does
not like or desire the alternate job. Villasenor v. Marine
Mai nt enance I ndustries, Inc., 17 BRBS 99, 102 (1985), Deci sion
and Order on Reconsideration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claimnot
covered by the schedule is based on the difference between
claimant's pre-injury average weekly wage and his post-injury
wage-earning capacity. 33 U.S.C. 8908(c)(21)(h); Richardson v.
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General Dynamcs Corp., 23 BRBS (1990); Cook v. Seattle
St evedoring Co., 21 BRBS 4, 6 (1988). If a claimnt cannot
return to his usual enploynent as a result of his injury but
secures ot her enpl oynent, the wages which the new job would have
paid at the time of claimant's injury are conpared to the wages
claimant was actually earning pre-injury to determne if
claimant has suffered a | oss of wage-earning capacity. Cook,
supra. Subsections 8(c)(21) and 8(h) require that wages earned
post-injury be adjusted to the wage | evels which the job paid at
time of injury. See Wl ker v. Washington Metropolitan Area
Transit Authority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir.
1986); Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691,
695 (1980).

It is well-settled that the proper conparison for
determ ning a | oss of wage-earning capacity is between the wages
claimant received in his usual enploynent pre-injury and the
wages claimant's post-injury job paid at the time of his injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost
significant opinion rendered by the First Circuit Court of
Appeal s in affirm ng a matter over which this Adm nistrative Law
Judge presided. In Wiite v. Bath Iron Wirks Corp., 812 F.2d 33
(1st Cir. 1987), Senior Circuit Court Judge Bailey Aldrich
framed the i ssue as follows: "the question is how nmuch cl ai mant
shoul d be reinmbursed for this | oss (of wage-earning capacity),
it being common ground that it should be a fixed amount, not to
vary from nmonth to nmonth to follow current discrepancies.”
VWi te, supra, at 34.

Senior Circuit Judge Aldrich rejected outright the
enpl oyer's argunent that the Admnistrative Law Judge "nust
conpare an enployee's post-injury actual earnings to the
average weekly wage of the enployee's time of injury" as that
thesis is not sanctioned by Section 8(h).

Thus, it is the law in the First Circuit that the post-
injury wages nust first be adjusted for inflation and then
conpared to the enployee's average weekly wage at the time of
his injury. That is exactly what Section 8(h) provides in its
literal |anguage.

Cl ai mant mai ntai ns that his post-injury wages are
representative of his wage-earning capacity, that he has | earned
how to live with and cope with his weakened back condition and
that his Enployer has allowed him to conpensate for his back
l[imtations. | agree as it is rather apparent to this
Adm ni strative Law Judge that Claimant is a highly-notivated
i ndi vidual who receives satisfaction in being gainfully
enpl oyed. VWile there is no obligation on the part of the
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Enpl oyer to rehire Claimnt and provide suitable alternative
enpl oynent, see, e.g., Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), rev'g and rem on other
grounds Tarner v. Trans-State Dredging, 13 BRBS 53 (1980), the
fact remai ns that had such work been made avail able to Cl ai mant
years ago, wi thout a salary reduction, perhaps this claimm ght
have been put to rest, especially after the Benefits Review
Board has spoken herein and the First Circuit Court of Appeals,
in Wiite, supra.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Admnistrative Law Judge can find
that there is no |ost wage-earning capacity and that the
enpl oyee therefore is not disabl ed. Swain v. Bath Iron Wrks
Cor por ati on, 17 BRBS 145, 147 (1985); Dar cel | V. FVC
Corporation, Mrine and Rail Equipnment Division, 14 BRBS 294,
197 (1981). However, | am also cognizant of case |aw which
holds that the enployer need not rehire the enployee, New
Ol eans (Gul fwi de) Stevedores, Inc. v. Turner, 661 F.2d 1031
1043 (5th Cir. 1981), and that the enployer is not required to
act as an enpl oyment agency. Royce v. Elrich Construction Co.,
17 BRBS 157 (1985).

As al ready di scussed above, the Respondents have offered a
Labor Market Survey (JX 6 and JX 10) in an attenpt to show the
avai lability of work for Claimant as a fast food worker and a
waiter and a room attendant and as a cook, a bus person, a
machi ne operator, a janitor or a car cleaner. | cannot accept
the results of that very superficial survey which apparently
consi sted of the counselor contacting the St. Croix Departnent
of Labor and review ng newspaper classified advertisenments.
There is no indication as to whether or not M. Rossy contacted
any prospective enployer by tel ephone and/or whether any job
site may have been personally visited to observe the working
conditions to ascertain whether that work is within the doctor’s
restrictions and whether Cl ai mant can physically do that work.

It is well-settled that Respondents nust show the
availability of act ual , not t heoretical, enpl oyment
opportunities by identifying specific jobs available for
Claimant in close proximty to the place of injury. Royce v.
Erich Construction Co., 17 BRBS 157 (1985). For the job
opportunities to be realistic, the Respondents nust establish
their precise nature and ternms, Reich v. Tracor Marine, Inc., 16
BRBS 272 (1984), and the pay scales for the alternate jobs.
Moore v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1024
(1978). While this Admnistrative Law Judge may rely on the
testimony of a vocational counselor that specific job openings
exi st to establish the existence of suitable jobs, Southern v.

27



Farmers Export Co., 17 BRBS 64 (1985), enployer's counsel nust
identify specific available jobs; |abor market surveys are not
enough. Kinmmel v. Sun Shipbuilding & Dry Dock Co., 14 BRBS 412
(1981).

The Labor Market Survey and the addendum (JX 6 and JX 10)
cannot be relied upon by this Adm nistrative Law Judge for the
nore basic reason that there is a conplete absence of any
i nformati on about the specific nature of the duties of a bus
person, for instance, or for a machine operator, etc., and
whet her such work is within the doctor's physical restrictions.
(JX 6 and JX 10) Thus, this Adm nistrative Law Judge has
absolutely no idea as to what are the specific duties of those
jobs at the firnms identified by M. Rossy.

I n viewof the foregoing, |I cannot accept the results of the
Labor Market Survey because, w thout the required information
about each job, | sinply am unable to determ ne whether or not

any of those jobs constitutes, as a matter of fact or |aw,
suitable alternate enployment or realistic job opportunities.
In this regard, see Armand v. Anerican Marine Corporation, 21
BRBS 305, 311, 312 (1988); Horton v. General Dynam cs Corp., 20
BRBS 99 (1987). Armand and Horton are significant
pronouncenents by the Board on this inportant issue.

Accordingly, | reiterate that Claimant is now totally
di sabl ed.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full anount of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mnt whol e, and
held that ". . . the fixed six percent rate should be replaced

28



by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984),
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
ef fective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Medi cal Expenses

An Enpl oyer found |iable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
nmedi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatment is
recogni zed as appropriate by the nedical profession for the care
and treatment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei nbursenent for reasonabl e travel expenses in
seeking nmedical care and treatnent for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut horization prior to obtaining nmedical services. Banks v.
Bath Iron Wrks Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbuil ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a clai mant has
been refused treatnent by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
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treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OWCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimant nmay not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I s Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui I di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Claimnt advised the Enployer of his work-related injury
on the sanme day and requested appropriate nmedical care and
treatment. However, while the Enpl oyer did accept the claimand
di d authorize certain nedical care, other nedical care, such as
physi cal therapy has been deni ed Claimant. Thus, any failure by
Claimant to file timely the physician's report is excused for
good cause as a futile act and in the interests of justice as
t he Enmpl oyer refused to accept the claim

Accordi ngly, the Respondents shal |l authorize and pay for the
reasonabl e, necessary and appropriate nedical care in the
followup treatnment of Claimant’s injury before nme, subject to
t he provisions of Section 7 of the Act.

30



Section 14(e)

Claimant is not entitled to an award of additional
conpensati on, pursuant to the provisions of Section 14(e), as
t he Respondents have accepted the claim provided the necessary
medi cal care and treatnment and voluntarily paid conpensation
benefits from the day of the accident to a certain point and
timely controverted his entitlenment to additional benefits.
Rambs v. Universal Dredging Corporation, 15 BRBS 140, 145
(1982); Garner v. Ain Corp., 11 BRBS 502, 506 (1979).

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer and
Carrier (“Respondents”). Claimant's attorney filed a fee
application on March 7, 2001 CX 2), concerni ng services rendered
and costs incurred in representing Claimnt between June 20,
1999 and February 23, 2001. Attorneys Thomas Al kon and Janes A.
Meaney seek a fee of $15,089.60 (including expenses) based 73
hours of attorney tine at $190. 00 per hour.

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after June 14,
1999, the date of the informal conference. Services rendered
prior to this date should be submtted to the District Director
for his consideration.

In light of the nature and extent of the excellent |ega
services rendered to Claimnt by his attorneys, the anount of
conpensati on obtai ned for Cl ai mant and the Respondents’ | ack of

comments on the requested fee, | find a |l egal fee of $15, 089.60
(including expenses of $1,219.60) is reasonable and in
accordance wth the «criteria provided in the Act and

regul ations, 20 C.F.R 8702.132, and is hereby approved. The
expenses are approved as reasonable and necessary litigation
expenses. My approval of the hourly rates is limted to the
factual situation herein and to the firm nmenbers identified in
the fee petition.

ORDER
Based upon the foregoing Findings of Fact, Conclusions of
Law and wupon the entire record, | issue the follow ng
conpensati on order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.
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It is therefore ORDERED t hat:

1. The Enmpl oyer and Carrier (“Respondents”) shall pay to
the Clai mant conpensation for his tenporary total disability
from May 24, 1994 through Decenmber 30, 1999, based upon an
aver age weekly wage of $479.56, such conpensation to be conmputed
in accordance with Section 8(b) of the Act.

2. Comrenci ng on Decenber 31, 1999, and continuing until
further ORDER of this Court, the Respondents shall pay to the
Cl ai mant conpensation benefits for his permanent total
disability, plus the applicable annual adjustnments provided in
Section 10 of the Act, based upon an average weekly wage of
$479.56, such conpensation to be conputed in accordance wth
Section 8(a) of the Act.

3. The Respondents shall receive credit for all amounts
of conpensation previously paid to the Clainmnt as a result of
his May 24, 1994 injury.

4. | nterest shall be paid by the Respondents and Speci al
Fund on all accrued benefits at the T-bill rate applicabl e under
28 U. S.C. 81961 (1982), conmputed fromthe date each paynent was
originally due wuntil paid. The appropriate rate shall be
determ ned as of the filing date of this Decision and Order with
the District Director.

5. The Respondents shall furnish such reasonabl e,
appropriate and necessary nedical care and treatnent as the
Claimant's work-related injury referenced herein may require,
i ncluding those nedical benefits specifically discussed and
awar ded herein, subject to the provisions of Section 7 of the
Act .

6. The Enpl oyer shall pay to Claimant's attorneys, Thonas
Al kon and James A. Meaney, the sum of $15,089.60 (including
expenses) as a reasonable fee for representing Claimant herein
before the O fice of Adm nistrative Law Judges between June 20,
1999 and February 28, 2001.

A
DAVID W DI NARD
Di strict Chief Judge

Bost on, Massachusetts
DWD: j |
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